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PRELIMINARY STATEMENT

1. In 2007 and 2008, Herring Broadcasting, Inc. d/b/a WealthTV (“WealthTV™), a video
programming vendor,’ filed separate camage complaints against four multichannel video
programming distributors (“MVPDs”) > — Comcast Corporation (“Comcast”), Time Warner
Cable Inc. (“TWC”), Cox Communications, Inc. (“Cox”), and Bright House Networks, LLC
(“BHN”) — allegmg that these MVPDs had violated section 616 of the Communications Act of
1934, as amended, * and section 76. 1301(c) of the Commlssmn s rules,” by discriminating
against WealthTV in video programming distribution.’ Specifically, WealthTV asserted that the
defendants failed to negotiate in good faith and denied it carriage while providing preferential
treatment to MOJO, a programming vendor affiliated with defendants. According to Wealth TV,
MOJO’s programming was similar to WealthTV’s programming and MOJO targeted the same
audience as WealthTV. WealthTV claimed that the defendants’ actions unreasonably restrain its
ability to compete fairly in the marketplace and requested the Commission to order each
defendant to carry WealthTV for a period of ten years under specified terms and conditions.

' A “video programming vendor” is “a person engaged in the production, creation, or wholesale
distribution of video programming for sale.” 47 U.S.C. § 536(6)(b).

* A “multichannel video programming distributor” is “an entity engaged in the business of making
available for purchase, by subscribers or customers, multiple channels of video programming . . .
includ[ing]. . . but are not limited to a cable operator..” 47 C.F.R. § 76.1000(e). MVPDs include cable
operators, such as the defendants, telephone companies, such as Verizon FIOS, and satellite video
program distributors, such as DirecTV and DISH Network.

3 47U.S.C. § 536(2)(3).
*47 CF.R. § 76.1301(c).

> See Herring Broadcasting, Inc. d/b/a WealthTV, Carriage Agreement Complaint Against TWC, File No.
CSR-7709-P (filed December 20, 2007); Herring Broadcasting, Inc. d/b/a WealthTV, Carriage Agreement
Complaint Against BHN, File No. CSR-7822-P (filed March 13, 2008); Herring Broadcasting, Inc. d/b/a
WealthTV, Carriage Agreement Complaint Against Cox, File No. CSR-7829-P (filed March 27, 2008);
Herring Broadcasting, Inc. d/b/a WealthTV, Carriage Agreement Complaint Against Comcast, File No.
CSR-7907-P (filed April 21, 2008).



2. On October 10, 2008, the Media Bureau, by delegated authority, designated the four
captioned cases for hearing in a single consolidated proceeding before an Administrative Law
Judge (“Presiding Judge”).® The Bureau noted that the “pleadings and supporting documentation
present several factual disputes, as to whether TWC, BHN, Cox and Comcast discriminated
against WealthTV in favor of their affiliated MOJO service™’ so as to make it unable “to
determine on the basis of the existing records whether [it] can grant relief.” ® The Bureau
ordered a recommended decision to be issued to the Commission within 60 days.9 As
subsequently modified by the Presiding Judge to comply with the regulations, the issues
designated by the HDO are as follows:

(a) whether the defendant[s] engaged in conduct the effect of
which is to unreasonably restrain the ability of the complainant to
compete fairly by discriminating in video programming
distribution on the basis of the complainant’s affiliation or non-
affiliation in the selection, terms, or conditions for carriage of
video programming provided by the complainant in violation of
Section 76.1301(c);

(b) if the Administrative Law Judge determines that the
defendant[s] [have] discriminated against the complainant's
programming in violation of Section 76.1301(c), whether
mandatory carriage of the complainant’s programming on the
defendant[s’] system[s] is necessary to remedy the violation and, if
s0, the prices, terms and conditions for such carriage, and such
other remedies as the Administrative Law Judge recommends.”"°

3. Shortly after the release of the HDO, the Presiding Judge issued an Order assigning
WealthTV both the burden of proceeding with the introduction of evidence and the burden of
proof with respect to the designated issues.!! The Presiding Judge in a subsequent order ruled

® In the Matter of Herring Broadcasting Inc., d/b/a WealthTV, et al., Memorandum Opinion and Hearing
Designation Order, MB Docket 08-214, 23 FCC Red 14787, 14792 (f 7) (MB 2008) (“HDO’"). The HDO
also designated two additional program carriage complaints for hearing in this consolidated proceeding,
NFL Enterprises LLC v. Comcast Cable Communications, LLC, File No. CSR 7876-P and TCR Sports
Broadcasting Holding, L.L.P., d/b/a Mid-Atlantic Sports Network v. Comcast Corporation (“MASN™),
File No. CSR-8001-P. The NFL Enterprises case was dismissed after the parties reached a settlement.
See NFL Enterprises LLC v. Comcast Cable Communications, LLC, FCC 09M-42 (released May 19,
2009). The MASN case will be addressed in a subsequent decisional ruling.

"HDO, 23 FCC Red at 14814 (§ 58).
¥ 1d. at 14787, 14792 (1 7).
°Id. at 14790 (] 1).

' In the Matter of Herring Broadcasting Inc. d/b/a WealthTV, et al., Memorandum Opinion and Order,
FCC 08M-47 at 4 (1 8) (ALJ, released Nov. 20, 2008) (“Nov. 20, 2008 Order”).

" In the Matter of Herring Broadcasting Inc. d/b/a WealthTV, et al., Order, FCC 08M-44 at 2 (ALJ,
released Oct. 23, 2008) (“Oct 23 Order™).



that the “evidence adduced at the hearing in this proceeding will be given de novo consideration
and that the resolution of the issues in this case will be “based solely on the evidence compiled
during the course of the hearing, and not on the basis of how those questions were addressed in
the HDO.” ' In light of the multiple complaints, the intricate and unique factual situation of each
case, and the need for discovery, the Presiding Judge determined that the “60-day timeframe set
forth in the HDO cannot be achieved” and set a hearing schedule that extended beyond the
deadline set forth in the HDO."

4. On December 24, 2008, the Media Bureau issued an order declaring (1) that the
Administrative Law Judge had exceeded his authority in issuing a hearing schedule beyond its
60-day deadline, (2) that his delegated authority expired at the end of the 60-day period set forth
in the HDO and (3) that the Media Bureau would resolve the carriage complaints without the
benefit of a recommended decision. ' Approximately one month later, the Commission, sua
sponte, issued an order rescinding the Media Bureau’s order.'”> The Commission concluded that
“the factual determinations required to fairly adjudicate these matters are best resolved through
hearings before an Administrative Law Judge, rather than solely through pleadings and exhibits
as contemplated by the Media Bureau.”'® The Commission directed the Presiding Judge to
update the hearing schedule to accommodate delays caused by the Bureau's December 24™
decision. The Commission further directed issuance by the Presiding Judge of a recommended
decision “as expeditiously as possible, consistent with the mandates of fairness and due

process.”!”

5. Following the completion of discovery, and the submission of written direct
testimony, proposed exhibits, and trial briefs, formal hearings were held in the Office of
Administrative Law Judges (“OALJ”) courtroom at Commission headquarters from April 20,
2009 through May 1, 2009. Three witnesses appeared on behalf of WealthTV'® and eighteen
witnesses collectively appeared on behalf of the defendants.'®

2 Nov. 20, 2008 Order at 3 ( 6) (emphasis omitted).
Bld at3 (7).
' In the Matter of Herring Broadcasting Inc. d/b/a WealthTV, et al., 23 FCC Rcd 18316 (MB 2008).

'* In the Matter of Herring Broadcasting Inc. d/b/a WealthTV, et al., 24 FCC Red 1581 (2009)
(“Reinstatement Order™).

'%1d. at 1581 (] 2).
71d.

' Mr. Charles Herring, WealthTV’s president, testified as a fact witness on behalf of WealthTV. In
addition, WealthTV presented two expert witnesses: Ms. Sandra McGovern, President, McGovern Media
Associates, LLC; and Mr. Gary Turner, former Chief Executive Officer of Turner Media Group, Inc.
WealthTV proffered written direct testimony of another expert witness, Mr. Mark Kersey, but the day
before his cross-examination WealthTV sought to withdraw his testimony which concerned the tabulation
of a survey, and to substitute a revised tabulation. The Presiding Judge refused to permit Mr. Kersey to
testify due to his tardiness, and disallowed his proposed testimony on the ground that it was unreliable.
Tr. 3699-3700, 3012-13 (Presiding Judge’s bench rulings).

' The defendants presented fifteen fact witnesses at the hearing: Mr. David Asch, Executive Vice
President of iN Demand (for all Defendants); Ms. Melinda Witmer, TWC’s Executive Vice President and



6. Subsequently, WealthTV for itself and the defendants in a joint submission filed
(1) Proposed Findings of Fact and Conclusion of Law; (2) Reply Proposed Findings of Fact and
Conclusions of Law, and (3) optional Proposed Recommended Decisions. The Enforcement
Bureau, participating as a party limited to representing the public interest, conducted selective
cross-examination and filed Comments opposing the four complaints.

FINDINGS OF FACT
Description of Parties

7. WealthTV is a national video programming vendor as defined by section 616 of the
Act and section 76.1301(c) of the Commission’s regulations.20 WealthTV launched? its service
on June 1, 2004 and provides 24-hours seven day per week, original themed programming in a
high definition (“HD”) format® as well as a down-converted standard definition (*SD™)
format.”> WealthTV’s programming offers showings of luxury lifestyles, such as travel, fine
dining, luxury transport, gadgetry, finance and even philanthropy.”** WealthTV is a family-
owned company, and its principals include Chief Executive Officer Robert Herring Sr., and his
son, Mr. Charles Herring. The Messrs. Herring have considerable experience as business
entrepreneurs but had not operated a cable network before establishing WealthTV.>> WealthTV

Chief Programming Officer; Mr. Arthur Carter, former Senior Director of Programming for TWC; Mr.
Eric Goldberg, Senior Director of Programming for TWC; Mr. Andrew Rosenberg, Vice President of
Programming for TWC (for Defendant TWC); Mr. Madison Bond, Executive Vice President for Content
Acquisition for Comcast Cable Communications, LLC, an indirect subsidiary of Comcast; Mr. Alan
Dannenbaum, then an Executive Vice President of Network Distribution for Comcast Programming
Management, LLC, an indirect subsidiary of Comcast (for Defendant Comcast); Mr. Robert C. Wilson,
Senior Vice President of Programming for Cox; Mr. Leo Brennan, Cox’s Chief Operating Officer; Ms.
Kimberly Edmunds, Senior Vice President and General Manager of Cox’s Arkansas/Kansas cable
systems (for Defendant Cox); Mr. Steve Miron, President of BHN; and Ms. Anne Stith, former Director
of Product Marketing for BHN’s Tampa Division (for Defendant BHN). In addition, three expert
witnesses testified on behalf of the defendants: Mr. Michael Egan, Founder and Principal of the
consulting firm Renaissance Media Partners, LLC; Mr. Howard Homonoff, Director in Price Waterhouse
Coopers LLC’s Entertainment, Media and Communications practice; and Dr. Janusz Ordover, Professor
of Economics at the New York University and founding director of a consulting firm.

0 See 47 U.S.C. § 536(b); 47 C.F.R. § 76.1300(e).
*' Launching occurs when an MVPD commences carriage of a particular video programming network.

% In the Matter of Annual Assessment of the Status of Competition in the Market for the Delivery of Video
Programming, Eleventh Annual Report, 20 FCC Red 2755, 2766 n.25 (2005) (High-definition
programming “is a television signal with greater detail and fidelity than provided by the National
Television Systems Committee (“NTSC”) system. The high-definition picture has approximately twice
the visual resolution as NTSC. High-definition programming also provides CD-quality audio.”).

2 WealthTV Exh. 144 (Testimony of Charles Herring) at 1-2, 9.
»Id. at9. Apparently, philanthropy shows a sense of one’s noblesse oblige while gaining tax advantages.
2 Id. at 3-4.












69. In order to establish an inference of affiliation-motivated discrimination that was
based on defendants’ disparate treatment of WealthTV and MOJO, WealthTV bears the
threshold burden of showing that WealthTV and MOJO are similarly situated.?®' WealthTV has
not satisfied that burden. As shown above, the preponderance of the record evidence
demonstrates that WealthTV and MOJO were not similarly situated networks.?*> The two
networks aired different types of programming and targeted different demographic groups.263
And contrary to WealthTV’s intimation, the disparate treatment of two networks by itself does
not establish violations of sections 616 and 76.1301(c). To establish those violations, a
complainant must affirmatively establish a nexus between the disparate treatment and the
programming vendor’s affiliation or non-affiliation with the MVPD. Each of the defendants in
these cases decided to carry INHD/MOJO for business reasons that are independent of and
unrelated to their affiliation with INHD/MOJO.?* And each of the defendants decided not to
carry WealthTV on a linear basis for business reasons that are unrelated to their lack of
affiliation with WealthTV. The defendants are not obligated to employ identical criteria in their
carriage decisions; they are only required not to discriminate on the basis of affiliation or non-
affiliation.”®> WealthTV has not satisfied its burden of proving discrimination on the basis of
affiliation or non-affiliation in these carriage complaint cases.”®

%! See, e.g., Shah v. General Electric Co, 816 F.2d 264, 268 (6" Cir. 1987). See generally Trans World
Airlines, Inc. v. Hardison, 432 U.S. 63, 71 (1977).

% See paragraphs 20-34, supra
% See paragraphs 20-34, supra.

2% As noted previously, the defendants carried the channel that became MOJO for a specific business
purpose, i.e., obtaining HD programming attractive to the younger adult male “early adopters” of HD
television sets while reserving the right to preempt the network’s programming when it suited its business
needs and ultimately to drop the channel when more desirable HD programming became available. See 4
12-14, 62, supra. WealthTV has not shown that its carriage by defendants would have served that
business purpose. The record shows, that WealthTV did not specifically target the younger adult male
“early adopters” of HD sets, the very group that defendants sought to attract by carrying INHD/MOJO.
And nothing in the record shows that WealthTV would have permitted its programming to be preempted
at will.

?% Contrary to WealthTV assertion, the defendants did not automatically carry MOJO because it was an
affiliate. As noted above, the defendants made their decision to carry the channel that became MOJO in
2003 for business purposes that were unrelated to its status as an affiliated company. See paragraphs 12-
14, 64, supra. And the defendants dropped that channel (notwithstanding its affiliation) when carriage no
longer served a business purpose. Cox Exh. 84 (Testimony of David Asch) at 23-25 (§ 84-91).

2% WealthTV’s reliance on evidence that INHD/MOJO and the defendants had no written contract for
carriage is misplaced. It is generally considered in the industry that the lack of a written affiliation
agreement places the video programmer in a disadvantageous position. Tr. at 4069-70 (Witmer). For
example, it gives an MVPD the ability abruptly to alter the terms of carriage to suit its own business
purposes, to preempt the network’s programming at will, and to drop the network whenever it suited their
business needs. Mr. Bond testified that Comcast did not want to enter into an affiliation agreement with
iN DEMAND when INHD was launched because Comcast “did not really know if [INHD] had a future”
and Comcast thought it “might end up going away at some point in time with the proliferation of [other
HD channels].” Tr. at 4562-63 (Bond). Thus, there is no decisional significance to the absence of a
written contract.
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D. Unreasonable Restraints on WealthTV’s Ability to Compete Fairly

70. In order to establish a violation of sections 616 and 76.1301(c), a video programming
vendor also must show that the effect of the MVPD’s discriminatory conduct is to “unreasonably
restrain” its “ability to compete fairly.”*®’ Relying on an antitrust analysis, the defendants argue
that this statutory and regulatory language requires a video programming vendor to prove the
existence of a restraint that is *“‘unreasonably restrictive of competitive conditions.””**® The
defendants claim that WealthTV cannot satisfy that antitrust standard because WealthTV could
compete successfully by securing carriage on MVPDs that are unaffiliated with the defendants.
Specifically, defendants argue that WealthTV by obtaining carriage agreements on other
MVPDS, including DirectTV and Dish, could have gained access to 50 million subscribers, and
thus could not be restrained in its ability to compete.”®® Cox and BHN separately argue that they
could not have violated sections 616 and 76.1301(c) given their low percentage of total
subscribers, and the small percentage of interest in iN DEMAND. 7

71. Defendants’ arguments that antitrust standards are encased in sections 616 and
76.1301(c) are unpersuasive. The antitrust laws are designed to protect competition and not
competitors.””" The legislative objective underlying sections 616 and 76.1301(c), in contrast, is
to protect a specific group of competitors — independent video programming vendors from
discrimination in carriage decisions by MVPDs based upon affiliation or non-affiliation.”’* The
legislative history of section 616 specifies that the purpose of sections 616 is to “ensure” that a
vertically integrated MVPD “does not discriminate against an unaffiliated video programming
vendor in which it does not hold a financial interest.”*”> The defendants’ construction of sections
616 and 76.1301(c) would permit MVPDs to discriminate against unaffiliated video
programming vendors — indeed, permit MVPDs to engage even in intentional and significant
discrimination — simply by showing that they have a relatively small percentage of overall
subscribers or that a large proportion of viewers subscribe to MVPDs that are not vertically
integrated. Such a construction undermines the very purpose underlying sections 616 and
76.1301(c). It also is totally at odds with the legislative history which shows that Congress

%747 U.S.C. § 536(a)(3); 47 C.F.R. § 76.1301(c).

2% “Defendants Joint Proposed Findings of Fact and Conclusions of Law,” (June 2, 2009) at 150 (] 26)
(quoting Standard Oil Co. v. United States, 221 U.S. 58 (1911).

* Id. at 151-52 (9 29, 30).

7 Id. at 152 (§ 31). Cox has 3.4 million subscribers and BHN has 2.5 million subscribers out of a total of
95 million subscribers. Cox and BHN respectively have 12 percent and 5 percent interest in iN
DEMAND. BHN Exh. 8 (Expert Report of Januz Ordover) at 5 (] 9); Cox Exh. 44 (Expert Report of
Januz Ordover) at 6 (] 9).

7 See, e.g., Brown v. United States, 370 U.S. 294, 320 (1962).
2 See Second Report, 9 FCC Red at 2643 (1 2).
* House Report at 110. See Second Report, 9 FCC Rcd at 2643 (] 2).
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intended section 616 to “provide new remedies” separate from those available under the antitrust
laws.?"

72. The defendants further err in claiming that an insufficient showing of competitive
impact on WealthTV alone demonstrates that WealthTV failed to establish a violation of sections
616 and 76.1301(c). Defendants Comcast, TWC, Cox, and BHN serve approximately 24.6
million, 13.3 million, 5.4 million and 2.3 million subscribers, respectively.””> By denying linear

carriage on all of its systems each defendant made it more difficult for WealthTV to gain access
to millions of customers,”’® which in turn had a negative competitive impact on WealthTV.?”’
The denial of carriage had the effect of impairing the growth in WealthTV’s subscription
revenues, making it more difficult for WealthTV to attract advertisers, and preventing WealthTV
from spreading its costs across a larger subscriber base.”’ Contrary to the defendants’ argument,
WealthTV’s ability to secure carriage from other MVPDs by itself does not establish that the
actions of the defendants in this case could not have unreasonably restrained WealthTV’s ability
to compete fairly within the meaning of sections 616 and 76.1301(c).”” If defendants’ argument
were to prevail, virtually no MVPD ever would be found to have violated sections 616 and
76.1301(c).

73. WealthTV cannot satisfy its burden to establish that each defendant’s conduct
“unreasonably restrain[ed]” its “ability to compete fairly”** merely by showing that the
defendants’ individual carriage decisions adversely affected its competitive position in the
marketplace. As shown by the plain language: (1) the only restraints proscribed by sections 616
and 76.1301(c) are those that are “unreasonabl[e],” and (2) such restraints must impair the video

7™ House Report at 111.
* TWC Exh. 75.

%% Contrary to WealthTV’s intimation, see WealthTV Findings at 63 (f 137), the defendants’ collective
subscriber base is not relevant in assessing whether or not each individual defendant unreasonably
constrained WealthTV’s ability to compete fairly.

" Cox and Bright House presented the expert testimony of Dr. Ordover, who concluded that WealthTV
had not shown that any “acts by Cox or Bright House have resulted in any exclusion or foreclosure of
WealthTV from competing in the relevant marketplace.” BHN Exh.8 (Direct Testimony of Januz
Ordover) at 3 (f 6). Dr. Ordover points out that WealthTV could have achieved distribution to millions of
subscribers by entering into affiliation agreements with MVPDs other than defendants or by accessing
subscribers with alternative methods of distribution. According to Dr. Ordover, “[t]o show
anticompetitive foreclosure, WealthTV must explain why it could not have achieved viability by gaining
sufficient carriage” on other systems. BHN Exh.8 (Expert Report of Januz A. Ordover) at 6 (] 9); Cox
Exh. 44 (Expert Report of Januz A. Ordover) at 6-7 (1 9). This defensive boot-strapping of antitrust
analysis overlooks the relevant legal test under sections 616 and 76.1301(c), which is not whether the
video programmer is excluded or foreclosed from competition, or whether in the absence of affiliation-
based discrimination WealthTV could obtain viability, but rather whether it is unreasonably restrained
from competing fairly.

8 WealthTV Exh. 152 (Testimony of Sandy McGovern) at 11-12 (g 18-22).
7% See HDO, 23 FCC Red at 14798, 14802, 14807, 14813 (99 19, 30, 42, 54).
8047 U.S.C. § 536(a)(3); 47C.FR. § 76.1301(c).
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programming vendor’s ability to compete “fairly.”**' The analysis of the record evidence
demonstrates that each of the defendants made a decision not to carry WealthTV on the basis of
reasonable and legitimate business reasons that were within the bounds of fair competition.
Thus, WealthTV has failed to satisfy its burden of proving by a preponderance of the evidence
that any of the defendant’s actions unreasonably restrained WealthTV’s ability to compete fairly
under the second part of the standard of sections 616 and 76.1301(c).

ULTIMATE CONCLUSIONS

74. Based on foregoing findings of fact and conclusions of law, it is concluded that
WealthTV has not satisfied its burden of proving that any of the defendants engaged in
discrimination in the selection, terms or conditions of carriage on the basis of WealthTV’s non-
affiliation.

75. Based on foregoing findings of fact and conclusions of law, it is further concluded
that WealthTV has not satisfied its burden of proving that any of the defendants unreasonably
restrained WealthTV’s ability to compete fairly.

76. In light of the ultimate conclusions reached in paragraphs 74 and 75, above, HDO
Issue No. 1 is resolved in the defendants’ favor and HDO Issue No. 2 is moot.

RECOMMENDED DECISION

77. IT IS RECOMMENDED that the complaints filed by Herring Broadcasting, Inc.
d/b/a WealthTV in MB Docket No. 08-214 BE DENIED.?*

FEDERAL COMMUNICATIONS COMMISSION?®

Rl

Richard L. Sippel
Chief Administrative Law Judge

281 ]d

*? Section 5 of the Communications Act authorizes an aggrieved person to seek Commission review of
“any” actions issued under delegated authority, including this recommended decision.. See 5 U.S.C.

§ 155(c)(4). The parties may seek Commission review of this recommended decision by filing exceptions
in accordance with sections 1.276 and 1.277 of the Commission’s rules governing appeals for Initial
Decisions. 47 C.F.R. §§ 1.276, 1.277.

2 Copies of this Recommended Decision are e-mailed to counsel for each party upon issuance.
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